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The Uniform Act complements other state legislation forbidding deceptive advertising because the method of enforcement is more effective than that provided by most existing laws. Traditional deceptive advertising statutes carry criminal penalties, which are too severe and time-consuming to be invoked in all but extreme cases. In some states, public agencies can enjoin misleading advertising but the budget of the enforcing agencies is seldom large enough to permit adequate supervision of merchandising. At best, only flagrant abuses are enjoined. In contrast, the Uniform Act authorizes injured merchants to bring private actions, and affected consumers to bring class actions to enjoin every deceptive trade practice which adversely affects them or those whom they represent.
Practices Prohibited
The deceptive trade practices singled out by the Uniform Act can be roughly subdivided into conduct involving either misleading trade identification or deceptive advertising. Specifically, the Act forbids undisclosed substitution of other goods or services for those requested by a customer, 5 trade symbol infringement,G misrepresentation of the geographic origin of goods or services, 1 false advertising of goods, services, and businesses," disparagement of goods, services, and businesses, 9 bait advertising, 10 price misrepresentation," and "any other conduct which similarly creates a likelihood of confusion or of misunderstanding."' 1 2 The scope and importance of the Act will be illustrated by discussion of the provisions dealing with trade symbol infringement, false advertising, and price misrepresentation, as well as the relationship of those provisions to the general ban on "other conduct which similarly creates a likelihood of confusion or of misunderstanding." Section 2(a)(2) forbids trade symbol infringement caused by simulation of distinctive product features as well as by misleading symbols used to distinguish goods or services-whether trademarks, service marks, certification marks, or collective marks. 13 The Act reaffirms the common law principle that it is generally improper to use a commercial symbol which is likely to confuse actual or prospective purchasers as to the source of goods or services 4 and extends the principle to embrace likelihood of confusion as to the "sponsorship, approval or certification of goods or services."'r 5 The evidence required to establish likelihood of confusion varies according to the subject matter for which protection is sought. Ordinarily, a complainant must at least show substantial similarity between his and the defendant's trade identifiers, his temporal priority in the market in question, and a substantial investment in his symbol. This showing may be sufficient if a plaintiff's trade symbol is composed of distinctive, nondescriptive language or devices. On the other hand, if a plaintiff's trade symbol is descriptive or a term which is in common use as trade identifier, he may have to show that purchasers associate the particular symbol with him in the context in which he claims protection. Descriptive language and words in common use as marks that can be shown to have acquired significance as an indication of source, sponsorship, approval, or certification are said to have acquired secondary meaning.' 0 The secondary meaning prerequisite is used as much to protect the interests of junior users who may have adopted their trade symbols in good faith as to insure against the existence of possible confusion. If there is evidence that the defendant deliberately copied the plaintiff's trade symbol, likelihood of confusion may be inferred from concurrent indicate that the goods or services of another meet the standards of the certifier, and trade symbols used by an organization, for example, a cooperative, to identify the goods or services of its members or to indicate membership in the organization. § 45, 60 Stat. 443 (1946) , as amended, 15 U.S.C. § 1127 (1964) . Section 2(a)(3) of the Uniform Act similarly deals with infringement caused by Lanham Act trade names, trade syTnbols used to distinguish businesses. Ibid. The Lanham Act breakdown of trade symbols is adopted by the Uniform Act. Uniform Deceptive Trade Practices Act § § 1(2), (3), (6), (7), (8 534, 536 (1966) .
15.
The following examples illustrate the breadth of potentially actionable confusion under the Uniform Act: likelihood of confusion as to source exists where consumers may erroneously believe that the well-known "Yale" lock company manufactures a defendant's "Yale" flashlights; likelihood of confusion as to sponsorship exists where consumers may erroneously believe that Seventeen magazine sponsors a defendant's "Seventeen" girdles; likelihood of confusion as to approval exists where consumers may erroneously believe that Consumer Reports has approved a defendant's air-conditioner as a "Best Bu)" and likelihood of confusion as to certification exists where consumers may erroneously believe that Underwriters' Laboratories has authorized use of its seal of approval on a defendant's toaster.
16. See generally, DorE, TERrroiA. TRADmAR. Rica-es AND Ta ANmrrausr Lxws 6-8 (1965).
The Yale Law Journal use of the symbols without regard to secondary meaning. 17 It must be borne in mind, however, that even the presence of likelihood of confusion due to secondary meaning or deliberate use of a trade symbol similar to another's trade symbol does not insure that the senior user will obtain relief. The availability of relief for trade symbol infringement at common law and under the Uniform Act depends ultimately on judicial appraisal of the respective interests of the parties in the light of the likelihood of confusion that exists. 1 8 Moreover, trade symbol protection must yield at some point to the goal of competitive markets. In deference to competition, Judge Hand maintained that evidence that consumers cared about source, as well as evidence of secondary meaning, was necessary to sustain a claim of product simulation. 1 9 However, other judges were not so punctilious, and indiscriminate relief for product simulation eventually led the Supreme Court to declare in the Sears-Compco cases that courts applying state law were precluded by the preemptive effect of the federal patent and copyright laws from granting relief which prohibited or penalized the copying of an unpatented or uncopyrighted article, regardless of the presence or absence of secondary meaning and likelihood of confusion. 2 0 Nevertheless, the Court was careful to exclude from the sweep of its preemption rationale the use of state deceptive trade practices law to require labeling and "other precautionary steps" where product simulation might produce confusion, as well as the use of state deceptive trade practices law to protect trademarks, labels, and distinctive dress in packaging. 2 1 Sections 2(a)(5), (6), and (7), the false advertising sections of the Act, make it a deceptive trade practice if a merchant:
represents that goods or services have sponsorship, approval, characteristics, ingredients, uses, benefits, or quantities that they do not have or that a person has a sponsorship, approval, status, Despite the unqualified language of the statute, decisions under analogous § 43(a) of the federal Lanham Trademark Act suggest that a person who invokes these false advertising provisions will have to show that the defendant's advertisement is a false representation of "fact," that it actually deceives or has the tendency to deceive a substantial segment of its audience, that the deception is likely to make a difference in the purchasing decision, and that the particular plaintiff has been, or is likely to be injured by the deception. In the case of a merchant-plaintiff, injury may be shown by direct diversion of sales or by lessening of the good will which the plaintiff's product enjoys with the buying public. In the case of a consumer class action, injury will usually consist of the purchase by consumers of goods or services that are not desired.
Professor Handler believes that limiting legal control of false advertising to misrepresentations of fact is a "serious defect." "The skillful advertiser can mislead the consumer without misstating a single fact. The shrewd use of exaggeration, innuendo, ambiguity and half-truth is more efficacious from the advertiser's standpoint than factual assertions." 2 3 Handler's illustrations demonstrate, however, that it is a literal and wooden ban on misstatements of fact that he condemns, 24 and there is no reason that the Uniform Act should be so interpreted. Sections 2(a)(5), (6), and (7) forbid the "representing" of certain untruths. "To represent" a fact comprehends far more than overt factual declaration. 5 Whether a representation of fact is or is not involved depends primarily on the effect of a statement on the listener or reader, not on the phrasing of the statement alone; and, as Dean Handler, False and Misleading Advertising, 39 YALE L.J. 22, 28-34 (1929) . It may be questioned, however, whether there is as great a danger of devitalizing interpretation of the Uniform Act. Judicial treatment of statutes declaring false advertising to be a crime is in no small degree a reaction to the obloquy associated with a criminal remedy. See 
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Prosser has noted in another context, "The courts quite often have been willing... to find disparaging statements of fact buried in general as. sertions, and to permit recovery on that basis. ' 20 Of course, it is true that the limitation of actionable false advertising to misrepresentations that will be understood as involving facts does exculpate entirely vacuous seller's talk; but how grave an omission is that? Buyers who can be misled by glittering generalities that are shorn of even implicit factual misrepresentations need education, not legal tutelage. Moreover, the Act invites judicial perception in the isolation of "buried" misrepresentations of fact. A half-truth, for example, is at least a half-misrepresentation of fact. Thus, if a refrigerator is described as "defrosting automatically" where the cold storage section defrosts by itself but the freezing compartment does not, the refrigerator as a whole is not self-defrosting; and the courts should accordingly find that it is a misrepresentation of fact to suggest that the refrigerator is self-defrosting. A recent case under § 43(a) of the Lanham Act offers another illustration. In Smith-Victor Corp. v. Sylvania Elec. Prods., Inc. 2 7 plaintiff sold a "light bar" for use in making home motion pictures and defendant sold a competitive "Sun Gun," which was advertised as follows: "far brighter than any lamp ever before offered for home movies;" "the beam ... floods an area greater than the coverage of the widest wide-angle lens;" "pro. duces 35,000 center-beam candlepower;" and "life is rated, officially, at 10 hours." On motion for summary judgment the court assumed all four statements were false, yet held that only the latter two were actionable. The distinction made was between a general statement that a product is superior and a misstatement of the "absolute qualities" of a product. This is a reasonable distinction, but it was misapplied. All four statements related to objective qualities of the defendant's product and were assumed to be false. All four statements should have been actionable under § 43(a), as they should also be actionable under § 2(a)(5) of the Uniform Act.
A requirement that a misrepresentation of fact have a "tendency to deceive" in order to violate § § 2(a)(5), (6), and (7) could usually be easily satisfied. The average consumer, for example, had no independent way to tell whether the "Sun Gun" advertised in the Smith-Victor case did or did not have a life of 10 hours.
A requirement that a false representation be likely to affect the 
Vol. 76: 485, 1967
Consumer Protection purchasing decision of consumers is axiomatic. The law has little neec to suppress irrelevant misrepresentation. Moreover, misrepresentations that spur consumer decisions foster misallocations of resources and are obviously most likely to injure other businessmen and consumers themselves. Yet, the importance of a materiality requirement with respect to false advertising does not mean that proof of materiality is exceedingly difficult. The expenditure of substantial sums on a false claim is evidence that the false advertiser believes that the claim will influence purchasing decisions,2 and sustained, persuasive advertising may itself cause even a frivolous product attribute to influence sales. 29 A New Jersey court wrestled with an intriguing problem which should be considered in connection with the false advertising provisions of the Act. In General Elec. Co. v. Gem Vacuum Stores, Inc., 2 0 General Electric had obtained an interlocutory injunction requiring a retailer to disclose in advertising that plaintiff's C-1 model vacuum cleaner had been superseded by the C-2 model. However, the New Jersey Superior Court reversed, in part because the C-2 model was "very little different in performance and general appearance from the C-i model." Although critics of modem marketing practices have properly fulminated against needless proliferation of models and styles, the New Jersey court's action in denying an injunction was justified largely because there was no evidence in the record to contradict defendant's allegation that the C-i and C-2 models were virtually identical insofar as the consumer was concerned. A consumer who may be inconvenienced by a model change should be informed of the change even if it was largely pro forma. Failure to inform consumers of such changes may injure them and seriously impair a manufacturer's good will. Thus, evidence that vacuum cleaners, like automobiles, depreciate according to their model year, or evidence that parts for the superseded model would become more difficult or expensive to obtain would have justified the injunction in the General Electric case even though the successive models of the product looked alike and performed essentially the same way.
Section 2(a)(11), which forbids "false or misleading statements of fact concerning the reasons for, existence of, or amounts of price re- The Yale Law Journal ductions," touches what is probably the most prevalent type of deceptive advertising. 31 There are two principal points of contact. Price claims violate the Act where price reductions are falsely asserted or implied to exist and where the amounts of actual price reductions are presented in a false or misleading manner. Either type of forbidden misrepresentation may or may not be accompanied by a bogus explanation for the asserted reductions, such as a purported "fire" or "lost-our-lease" sale. These false explanations constitute independent violations of § 2(a)(12) and may also be actionable at common law, 3 2 or under a state statute specifically regulating the conduct of such sales. 3 Ascertaining whether an asserted price reduction is wholly or partially fictitious can be complex. Though there are some clear-cut cases, as where inner tubes advertised as "50% off regular first-line tube list price" are actually third-line inner tubes, 3 4 or where a vendor steadfastly refuses to honor his low, advertised prices, 3 5 the issue is often complicated by the existence of at least three customary price bases from which reductions can be made: a supplier's list or suggested retail price, the advertiser's former price, and the prevailing community price for the particular item. 36 The Federal Trade Commission has formulated detailed standards concerning the permissibility of advertising discounts from each of these price bases, but the FTC standards are too intricate for judicial absorption under § 2(a)(11).37 People v. Minjac Corp., 38 a New York decision applying that state's criminal false advertising statute to fictitious discounts, suggests a more easily administered test. Minjac held that it was deceptive for a merchant to advertise goods for sale at "20% to 40% off" where the price Consumer Protection basis from which the discount was made was not revealed and the resulting prices were equal to, or higher than the prevailing community prices. Applying this principle to § 2(a)(l1), the price basis from which a discount was made should be required to be disclosed and the representations concerning the amount of the discount should be required to be accurate in order to avoid a violation of the Uniform Act. Moreover, if the price basis of an advertised discount is a former price of the seller at which no sales ever took place, or if the price basis is an allegedly prevailing community price which was arbitrarily fixed by the seller, a violation should also exist. A seller should not be permitted to engage in misleading discount advertising through his own contrived use of initial, artificially high prices, or a random guess as to the prevailing community price. Conversely, a seller should be permitted to advertise discounts from actual suppliers' list prices, even though these prices are frequently discounted in his community, and to advertise discounts from an estimate of a prevailing community price which is bottomed on some objective evidence. Customers will see through the former practice if it is widely engaged in, and both types of advertising may provide consumers with useful comparative information. Substantial truth in an advertised discount price is both an improvement over the current situation and a judicially administrable standard. Section 2(a)(11) does not deal with the vexatious problem as to whether goods advertised as "free" are indeed free,3 9 and with good reason. The Federal Trade Commission has experienced considerable difficulty in the formulation of workable rules in this field. 0 Nevertheless, once the Federal Trade Commission refines its standards, state courts can apply the crystallized principles by analogy under section 2(a)(12) of the Uniform Act.
Section 2(a)(12) declares that "any other conduct which similarly creates a likelihood of confusion or of misunderstanding" is actionable under the Uniform Act. This important provision, like the general terms of § 5 of the Federal Trade Commission Act, constitutes legislative recognition that the determination of what is actionable deceptive conduct should ultimately depend upon "the gradual process of judicial inclusion and exclusion." 41 The Yale Law Journal can be fruitfully regulated by the courts at the present time, and imply that conduct is permissible if it is germane to the specific sections but not expressly prohibited. The Uniform Act's limited proscription of fictitious price claims in § 2(a)(11), for example, implies that the advertisement of actual price-cuts on loss leaders should not be considered actionable under § 2(a)(12). Nevertheless, section 2(a)(12) makes clear that the courts are by and large free to apply the remedial provisions of the Uniform Act to new deceptive trade practices enunciated by the judges themselves.
FTC experience suggests one particular deceptive trade practice which warrants prompt judicial development under § 2(a)(12). Unfortunate publicity can result from the institution of FTC proceedings against deceptive trade practices, and the effect of this publicity may not be dissipated by the agency's eventual exoneration of a respondent. The allegations of a complaint are invariably more newsworthy than the terms of a terse notice of dismissal. The FTC, thus, considers that it is a violation of § 5 of the Federal Trade Commission Act for a businessman to complain to the Commission about a competitor and then to publicize the fact that a complaint has been lodged with the Commission before the Commission has decided whether to act on the complaint. 42 Two FTC stipulated settlements of § 5 proceedings similarly forbid the dissemination of information concerning § 5 proceedings against competitors, even where violations were established, as long as the competitors have forsworn the conduct previously found to violate the Federal Trade Commission Act. 43 These FTC orders suggest that it should be considered a § 2(a)(12) deceptive trade practice for a party-plaintiff to publicize the initiation of a proceeding under the Uniform Act before a determination of his claims on the merits unless there is a legitimate reason for doing soa 4 and that it should likewise be a § 2(a)(12) deceptive trade practice to herald past proceedings under the Act against competitors without extenuating reasons for doing so. . 575 (N.D. Ill. 1955) . Vol. 76: 485, 1967 Consumer Protection
Remedies
The primary remedy for violation of the Uniform Act is an injuncdon. Section 3(b) gives statutory authority for the award of attorneys' fees to the prevailing party in certain instances, but the express conditions on judicial discretion to award attorneys' fees make evident that the award is to be confined to exceptional circumstances. The statute allows award of reasonable attorneys' fees to the defendant if the plaintiff has brought an action which he knew to be groundless, or to the plaintiff if the defendant has engaged in a trade practice which he knew to be deceptive; 4 1 yet even in these situations the award is not to be automatic. The statute directs the judge to exercise discretion and weigh the nuances of the record in passing on every application for attorneys' fees. However, courts should be particularly willing to award attorneys' fees where the plaintiffs are consumers who have prevailed over merchants who have willfully deceived them; consumers can ill afford to assume for themselves the financial burdens of a suit which only results in an injunction.
Section 3(a) authorizes the injunctive remedy for the commission of a deceptive trade practice and outlines the test for standing under the Uniform Act. Sandwiched among these dispositive provisions, moreover, is the statement that the availability of relief under the Uniform Act does not necessarily hinge on the plaintiff's establishing an "intent to deceive" on the part of the defendant. This is a substantive contribution to the definition of an actionable deceptive trade practice which would have been more logically placed in § 2. The location of the provision in § 3(a) undoubtedly derives from § 3's limitation of remedies under the Act principally to a prospective injunction. This reliance on an injunctive remedy makes it reasonable to have the substantive provisions of the Act reach unintentional as well as intentional conduct. 46 One consequence of the actionability of unintentional deceptive trade 45. This is the substance of the 1966 amendment to § 3(b) approved by the Commis. sioners on Uniform State Laws. The original version of the Uniform Act authorized the court to award attorneys' fees to the prevailing party "in exceptional cases" with the caveat that attorneys' fees could be assessed against a defendant only if the court found that he had willfully engaged in a deceptive trade practice. E.g., IL. Ax.x. SrAT. ch. 121, § 313 (Smith-Hurd Supp. 1965 The Yale Law Journal practices under the Uniform Act is that wholesalers and retailers who are supplied deceptive advertising or goods with infringing trade symbols will be as subject to suit as the originators of these materials. This liability is most burdensome with respect to goods bearing infringing trade symbols. Objectionable advertising can simply be taken down or removed from publication. On the other hand, a retailer or wholesaler who has been enjoined from trade symbol infringement could conceivably be left with an inventory of goods with infringing symbols, which goods cannot be sold or advertised without violating the injunction unless the offending symbols are removed. Nevertheless, the Uniform Act follows existing law in subjecting good faith distributors and dealers to suit for trade-symbol infringement. 4 7 Strict liability serves to induce wholesalers and retailers to take precautions against the purchase of goods with infringing trade symbols and thereby reduces the number of infringing products on the market. 4 8
The technical liability of wholesalers and retailers for innocent tradesymbol infringement is not unduly oppressive in practice. Distributors and dealers can exercise self-help by refusing to stock questionable items unless they are given an express warranty against infringement by their supplier. Many trade-symbol users are reluctant to incur ill-will by suing distributors and dealers and content themselves with issuing warnings against infringement to the trade while suing only the person initiating the infringement. Finally, the Uniform Commercial Code, which is in force throughout most of the United States, provides that a contract for the sale of goods by a merchant regularly dealing in those goods contains an implied warranty against "infringement or the like," unless otherwise agreed. 49 Although the Code warranty does not appear applicable where innocent wholesalers or retailers suffer economic loss through use of deceptive or disparaging advertising furnished them by a supplier, general principles allowing indemnity to innocent, but technical tortfeasors should afford similar protection. 0 47. E.g., Grocers Baking Co. v. Sigler, 132 F.2d 498 (6th Cir. 1942 (1964) . The Code requires that the buyer seasonably notify the seller of the assertion of a claim for infringement against the buyer in order to be able to hold the seller to this warranty. UNIFORM COMMERCIAL CODE § 2-607(3)(b). § 48 (3d ed. 1964) . The supplier might also be subject to suit vol. 76: 485, 1967 Consumer Protection Another consequence of § 3(a)'s dispensing with "intent to deceive" is that the Uniform Act does not require a demand that a potential defendant desist from violation as a prelude to suit. This is in line with the common law view that the service of a summons and complaint gives a person engaging in wrongful conduct sufficient notice to justify a prospective injunction. 51 Nonetheless, it will generally make sense for an aggrieved person to demand cessation of objectionable conduct before suing. After all, a threat of suit may be sufficient to bring the prospective defendant to terms. Moreover, if the defendant is in good faith and ceases the objectionable conduct as soon as the plaintiff files suit under the Uniform Act, the court may dismiss the complaint and award costs to the defendant. 5 2 A plaintiff's failure to demand voluntary discontinuance of defendant's conduct prior to suit may also be evidence of laches or unclean hands. 5 3 The latter aspect of failure to give notice could be important with respect to the § 3(b) provision dealing with award of attorneys' fees.
See PROSSER, TORTS
There are several reasons why relief under the Uniform Act is limited to an injunction. In the first place, plaintiffs are likely to care more about ending the unlawful acts than collecting damages, which may be difficult to prove in even the best of circumstances." Indeed, the difficulty in establishing recoverable damages caused by deceptive trade practices is a major reason why plaintiffs seek to recover defendants' profits instead. 55 These profits are more readily demonstrable and their recovery is naturally a severe blow to feckless tortfeasors. But, although recovery of profits has been granted with some frequency in trade symbol infringement actions, few guidelines as to when profits should be allowed have emerged. 0 A leading practitioner, the late Harry D.
for negligent failure to perceive the deceptive or disparaging character of the advertising or negligent failure to warn the wholesaler or retailer that potentially actionable material was being disseminated. See Comment, supra note 48, at 380. 
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Nims, has suggested that this may be because the profits actually derived from deceptive trade practices are in reality no more certain than the damages caused by them. 51 The deterrent and punitive functions of monetary remedies are also less expedient with respect to the inadvertent deceptive conduct to which the Act applies than with respect to the calculated flimflamming of consumers; and the omission of economic penalties from the Act is of primary significance to merchants injured by unintentional deception. Section 3(c) of the Uniform Act preserves concurrent remedies for conduct which also runs afoul of the Act so that merchants can generally recover damages and profits attributable to willful deception at common law 8 and consumers can often recover damages with respect to calculated misrepresentations in tort 5 9 or with respect to both guileless and calculated misrepresentations on a breach of warranty theory. 0 The draftsmen of the Uniform Act also thought that judges would be more likely to give straightforward interpretations to the Uniform Act if the primary consequence flowing from a finding of violation would be the issue of a prospective injunction "under the principles of equity." This rationale will lessen in significance after the Uniform Act has received critical, initial interpretations, and the National Conference of Commissioners on Uniform State Laws will undoubtedly reconsider the remedial provisions of the Uniform Act in connection with the Conference's periodic reviews of outstanding uniform legislation.
The third cardinal aspect of § 3(a) is its test for standing to sue: "A person likely to be damaged by a deceptive trade practice of another may be granted an injunction.... Proof of monetary damage; [or] loss of profits, . . . is not required." An even more remote standing test might have been adopted. Some private deceptive trade practices legislation dispenses with the necessity of a substantial individual interest on the part of a plaintiff. A California statute which is analogous to the Uniform Act, for example, provides that "actions for injunction under this section may be prosecuted by ... any person acting for the interests of itself, its members, or the general public." 0 ' Such statutes, Vol. 76: 485, 1967 Consumer Protection in effect, permit private attorneys general o2 to suppress conduct deemed of little or no social utility. There is always a danger, however, that wholesale legislative abandonment of a substantial and adverse individual interest as a prerequisite for standing will be self-defeating. Abrupt legislative jettisoning of a traditional and reasonable control over vexatious litigation may provoke judicial counteraction which will permanently cripple the intended statutory reform.0 3 For this reason, § 3(a) of the Uniform Act essentally retains the traditional concept of a substantial and adverse individual interest as the test of standing. The Official Comment explains that § 3(a)'s coupling of a "likelihood of damage" test with the statement that "proof of monetary damage, [or] loss of profits . . . is not required" simply permits a plaintiff to satisfy the standing requirement through circumstantial evidence that the defendant's course of conduct will cause significant economic harm to the individual plaintiff or to the plaintiff-class.
The significance of the Uniform Act's injunctive remedy as an additional safeguard against strike suits cannot be overstressed. A defendant's financial liability is not materially increased by permitting "any persons," including consumers where a class action is appropriate, to sue for an injunction in order to forestall probable economic loss.0 4 Moreover, the injunctive remedy materially reduces the danger of multiple suits with respect to the same deceptive conduct. Once one aggrieved party has obtained an injunction under the Act there will be little incentive for others to sue with respect to the same conduct, but, if they should choose to do so, the initial injunction should ordinarily evidence of "special injury" as a prerequisite for an injunction. Mering v. Yolo Grocery & Meat Market, 127 P.2d 985 (Cal. App. 1942) .
62. This is Judge Frank's term for persons with minimal individual interests who are given statutory standing to seek review of administrative action. Reade v. Ewing, 205 F.2d 630, 632 (2d Cir. 1953 . 927 (E.D. Pa. 1948), ajJ'd, 176 F.2d 105  (3d .Cir. 1949) ; persons with exclusive sales agencies for trademarked products or service-marked services with respect to deceptive advertising or disparagement of thoE products or services within their sales territories, cf. Goss v. Birnbaum ]Furniture Co., 21 Conn. Supp. 207, 151 A.2d 705 (Super. CL 1959) ; substantial competitors of a defendant who have to compete with the goods or services embellished by the defendant's deceptive trade practices, cf. PIC Design Corp. v. Sterling Precision Corp., 231 F. Supp. 106, 114  (S.D.N.Y. 1964) ; and members of an industry, the collective reputation ot which is imperiled by a defendant's misrepresentations, cf. Mutation Mink Breeders Ass'n v. Lou Nierenberg Corp., 23 F.R. D. 155 (S.D.N.Y. 1959) .
The Yale Law Journal remove any factual "likelihood of damage" to the belated suitors. These johnnies-come-lately will thus no longer have standing to sue; and, by bringing suits which they should know to be groundless, will lay themselves open to an award of attorneys' fees under § 3(b) in favor of the defendant. However, violation of an injunction issued under the Uniform Act could entitle additional plaintiffs to commence suit where the person who obtained the original injunction remains dormant for an unreasonable period of time.
Needless to say, a deliberate violation of an injunction issued under the Uniform Act under circumstances which do give another person standing to enjoin the same conduct would also entitle the second plaintiff to an award of attorneys' fees under § 3(b). Calculated violation of an injunction under the Uniform Act is the strongest possible evidence that the defendant "willfully engaged in the trade practice knowing it to be deceptive."
It may seem that a consumer who has discovered that a merchant is engaging in deceptive trade practices is not in danger of being deceived again and therefore needs no injunction to protect himself. This analysis is supported by two lower court decisions indicating that "a member of the public, as such" has no standing to sue under § 43(a) of the Lanham Act. 65 On the other hand, other consumers who patronize the business engaging in deceptive trade practices may in fact be "likely to be damaged" by the deceptive trade practices precisely because these consumers are not aware of the deception, yet, for this very reason of course, these consumers will never bring suit. The social interest in suppression of commercial deception should, however, override the brittle logic of this legalistic paradox. Enlightened consumers should be allowed to satisfy the standing requirement of section 3(a) through a class suit on behalf of their less fortunate brethren. 66 This consumer remedy is only available under the Act Vol. 76: 485, 1967 Consumer Protection where a substantial number of consumers patronize a potential defendant, for a class action is only maintainable where the persons constituting a class are so numerous that it would be impracticable to bring them all before the court. 6 7 However, this is also the situation where a consumer remedy is most desirable, and, in fact, the typical situation with respect to the most objectionable trade deception. The commercial con men who prey upon the poor have to fleece large numbers of individuals in order to maximize their profits.08
Preemption
The increasing federalization of American law suggests that virtually any Uniform Act which significantly affects interstate businesses, as the Deceptive Trade Practices Act certainly does, must be tested for possible supersession by federal law. The relevant federal statutes are the Federal Trade Commission Act, 0 the federal patent, 0 copyright, 71 and trademark laws, 7 2 and the Federal Communications Act. 3 As should be evident from earlier references, the Federal Trade Commission Act's ban on "unfair methods of competition in commerce, and unfair or deceptive acts or practices in commerce, 74 encompasses virtually all the conduct made actionable by the Uniform Act. However, there is scant likelihood in the foreseeable future that state regulation of deceptive trade practices affecting interstate commerce will be considered preempted in toto by § 5. The FTC itself takes the position that there is no compelling need for exclusive federal regulation of interstate deceptive trade practices, 75 and neither the Federal Trade Commission Act nor its legislative history evince a congressional intention to oust concurrent state regulation which does not impair federal superintendence of the field. 76 Although there could be cases of ad hoc & Cosmetologists' Ass'n v. Philad Co., 41 F. Supp. 701 (D. Del. 1941 ), aj'd per curiam, 129 F. 2d 1020 (3d Cir. 1942 
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The Yale Law Journal preemption where the terms of an FTC cease and desist order immunize conduct compelled by the order from attack under state law, the Uniform Act anticipates this eventuality by excepting from its scope "conduct in compliance with the orders or rules of, or a statute administered by, a federal ... agency."
The Supreme Court incontrovertibly declared in the Sears.Compco cases that the federal patent and copyright laws supersede certain state remedies for deceptive trade practices with respect to the copying of articles. 77 But while state law can no longer prohibit the copying of an article or grant damages because of mere copying, the Court made clear that state law can still require honest labeling and "other precautionary steps" in order to avoid consumer deception: Doubtless a State may, in appropriate circumstances, require that goods, whether patented or unpatented, be labeled or that other precautionary steps be taken to prevent customers from being misled .... 78 Congress, however, has recently narrowed the ambit in which state law can impose a labeling decree. The Fair Packaging and Labeling Act of 1966, effective July 1, 1967, sets labeling standards for packaged consumer commodities 79 and provides: that it is the express intent of Congress to supersede any and all laws of the States or political subdivisions thereof insofar as they may now or hereafter provide for the labeling of the net quantity of contents of the package of any consumer commodity covered by this Act which are less stringent than or require information different from the requirements of section 4 of this Act or regulations promulgated pursuant thereto. 80 In the Sears-Compco cases the Supreme Court carefully confined the abridgment of state remedies by the federal patent and copyright laws to sanctions imposed for the copying of goods. Relief for the copying of labels, distinctive packaging, and trade symbols was expressly distinguished."'
The Court's exception of labels and trade symbols from the scope The Uniform Act comes to terms with the Sears-Compco decisions through recognition in § 3(a) that state remedies with respect to product simulation must be circumscribed. The Act provides that, "relief granted for the copying of an article shall be limited to the prevention of confusion or misunderstanding as to source." "Article" is defined in § 1(1) as "a product as distinguished from its trademark, label, or distinctive dress in packaging."
This language, which was obviously derived from the Sears-Compco decisions, should be interpreted in accordance with those decisions, and with the subsequent federal labeling legislation. Thus, likelihood of confusion arising from a similarity of products or types of packaging-both of which fall within the definition of "article" in § l(l),8 5 should only entitle a plaintiff to obtain a decree requiring labeling or "other precautionary steps" consonant with the federal right to copy derived by the Supreme Court from the federal patent and copyright laws, and with the limitations imposed by the Fair Packaging and Labeling Act of 1966.
Among the radiations from the Sears-Compco decisions has been the suggestion that the federal trademark laws, which require secondary 101, 124-31 (1965) . 85. § 1(1) of the Uniform Act defines an article as a product as distinguished from its "distinctive dress in packaging." A generic method of packaging is thus not excluded from the definition of "article."
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The Yale Law Journal meaning in order to register descriptive trade symbols, 8 will now be considered to preempt state law allowing protection in the absence of secondary meaning. 87 This sally, however, disregards nineteen years of experience with the present federal trademark laws in which the principal intimations of preemption have been to the effect that federal registrants cannot obtain broader protection under state law than that available under the federal statute, not that nonregistrants as well as registrants are circumscribed by federal standards. 8 The prevailing view with respect to even these occasional rumblings is illustrated by a recent Second Circuit decision. In Flexitized, Inc. v. National Flexitized Corp. 89 the Second Circuit affirmed a trial judge's conclusion that a federal trademark registration was invalid for lack of secondary meaning but that plaintiff was nonetheless entitled to relief on the basis of state law. The court commented:
We do not read the recent U.S. Supreme Court decision in Sears Roebuck & Co. v. Stiffel Co.... as establishing any constitutional bar to the application of state law in the instant case.00
However, if the penumbra of Sears-Compco does eventually extend to the federal trademark laws in the suggested fashion, the effect on the Uniform Act should be minimal. Secondary meaning would simply become indispensable to the establishment of likelihood of confusion or of misunderstanding, insofar as infringement of descriptive trade symbols used in interstate commerce is concerned. Should this occur, the probable result would be a reinterpretation of the likelihood of confusion test with respect to all descriptive trade symbols, however local their use. 91 A latent possibility of preemption by the Federal Communication Act, 92 not to mention the First Amendment issues raised by attempts to enjoin communications media, underlie § 4(a)(2) which declares that the Uniform Act does not apply to Vol. 76: 485, 1967 Consumer Protection publishers, broadcasters, printers, or other persons engaged in the dissemination of information or reproduction of printed or pictorial matter who publish, broadcast, or reproduce material without knowledge of its deceptive character ....
There is an analogous provision in the Lanham Trademark Act limiting injunctions against media dissemination of advertising contamining infringing matter to issues of a periodical that come out after the media learn of the infringing character of the material.0 3 The Lanham Act also contains an express provision that an injunction shall not be issued which will delay the normal distribution of a periodical regardless of a communication medium's knowledge that the particular issue contains infringing matter. 94 Despite the absence of a counterpart to this latter provision in the Uniform Act, the same result should follow through judicial obedience to § 3(a)'s command that injunctions under the Act must be in accordance with principles of equity and on terms that are reasonable. 95 The delicate problems involved in applying the Uniform Act to communications media suggest that the § 4(a)(2) exemption should be adhered to rigorously. A disseminator of information should have to be presented with virtually conclusive proof before he should be considered to have knowledge that material which he has agreed to publish is actionable under the Uniform Act. Mere notice that a deceptive trade practice is claimed to exist or even that a legal proceeding has been commenced should not be enough. 90 During the congressional hearings on the Lanham Bill, Professor Handler urged that a newspaper should not be held liable for trade symbol infringement unless its officers were aware that an advertiser had been judicially determined to be an infringer. 97 In view of the intensely factual nature of a determination that a deceptive trade practice exists, Handler's approach would be a reasonable interpretation of what is necessary under the Uniform Act to give communications media knowledge that particular data submitted to them for dissemination is actionably deceptive in nature. Moreover, wherever a medium of communication is 
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The Yale Law Journal determined to have sufficient advance knowledge of the deceptive nature of material to be subject to the Uniform Act, any injunction forbidding publication of that material by the communications medium must scrupulously avoid impairment of the constitutional guarantees of freedom of speech and freedom of the press.
Conclusion
In view of the material role that deceptive trade practices can play in the misallocation of economic resources and in the infliction of economic injury on merchants and consumers, there is ample justification for broader recognition of a private right of action than currently exists in many states. Deceptive advertising, disparagment, and trade symbol infringement which causes likelihood of confusion as to sponsorship, approval, or certification should be potentially enjoinable throughout the nation. The Uniform Act will not only enable interstate businesses to obtain an equivalent degree of protection in every state; it will also subject local and interstate businesses to the same degree of legal control in every state. In the third quarter of the twentieth century, especially in light of the extensive FTC experience in the regulation of deceptive advertising, disparagement, and misleading trade identification, there is no acceptable reason why merchants and consumers should not be given a freer hand in the suppression of injurious, deceptive conduct. The Deceptive Trade Practices Act is a vehicle through which this result can be accomplished.
